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ve any pra Owner. 
© policy, lictIGENCE—Sidewalks. 
ned by y Jersey Court of Errors and Ap- 
ed. The neal 
f part ¢ ze et al. v. Otway, &c., et al. 

a ber 9, 1935. 

Appeal from Circuit Court. At- 






firmed. 


r. 







Jerkowitz, (Alfred Bren- 












ner, of counsel) for appellants. 
MPP rschm@ija; J. Cafarelli, (John Milton, | 
ne So LB of counsel) for respondents. 
re, ‘nieeld, J. 

Farmers it was instituted to recover dam- 
$53; He from the owner and tenant of 
e Ins. Ce premises, upon which adjacent 
reformat@iiyalk defendant caught her foot 
eS. v. All, depression thereof and was in- 
TI4, 13 pied The theory upon which liabil- 
d. was claimed was the mainten- 
surance 4 a nuisance on a public high- 
shall be creation of which was par-| 
tel mortgalated in by the defendants, in sub- 
a chattel @iing the sidewalk to a use for 
Oo knowledfh it was not intended when 
y and permliistructed, namely, the permitting 

Del Gu heavy trucks to run over said 
L. 435; Hedlewalk. The trial resulted in a non- 
is. Co., WR as both defendants, which is 
fference tired as error, and the sole ground 
lirected appeal. 
red. jeld: “The mere happenings of an 

ident, and the fact that a sidewalk 
been in a defective and dilapi- 
i condition for several years,” 
trial court having adduced from 
TER evidence that said defect existed 
' PRIN a period of approximately ten 
KER ®:) “to an extent that it consti-/ 
resentat A nuisance, does not of itself 
ty er an abutting property owner li- 
to the injured party. The bur- 


n the plaintiff to show that 


wner or his predecessor in title 
the creation of the 


(Here the plaintiff was 


in 





TREET e show who was responsible 
Res the damage to the sidewalk). An 
ever er under no duty to maintain} 
— ewalk adjacent to his prem- 































tn which are not the result of| i; entitled to become the holder of 
7 . 2 raclowe a |: 
wn wrongful acts. Braclow 7% | it is not in a position to bring an 
100 L. 156, Ford v. Jerse} Cen-| action or suit to collect it.” Lloyd v 
_ Panis » y P 7 . 
. wer, ett. CO. II ™ 1123! 'mperial Mach. (Mass.) 113 N. E. 
rese v. Fleckenstein, 111 L. 574,} 456. 
dita 7 | - ° . e 
-* L. 275. The court recognized the right of 
ry } . 
arn ,} an owner to negotiate a note to an- 
| ether for purpose of collection, “but 
Index to This Issue a note is not negotiated to another | 
| unless the transfer is such as to con- 
2 eka, stitute such other, the holder of 
HIS 2a Criminal is not a Crim- - te 
tne: Bar Exar October, | Non-suit od. 
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Bt Recent Opin s 
phasize Momobiles (Mead Purit 
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. is Notes (Dolin v. Dar- . 
taining ha ibu 
eutors and Administra s P 
. ‘* Hedder pr st 
involv tral Court (West N. ¥ Starr rill & Lloyd, for re- 
"atr cece 4 snand < 
— nd Tenan Ha es it 
»f ia¥ a els) . 4 Yavis. \ ( 
x Foreclosure M " 
e ar. Co. v. At 7 $ a petition t aie’ er 
V i 2 D er tor distri ym of the balance 
) - s (Wolke + , ti is belonging to the above es- 
f Limitations (Russ , tate. question involved here is 
Ship and Guaranty (New- whether the funds should be paid 
Finane cocell: 4 cae oe 
8 (Trus - reels - over to the domicillary administratix, 
® Current Lega! Period- Ida F. Hedden, a resident of Ohio 
SB aeeichud. 1 and mother of the deceased, she hav- 
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and is not liable for any defects} 


| ment 


| time 


of| BILLS & NOTES—Right to Sue on 


Negotiable Instrument—Holder 

Defined. 

New Jersey Court of Errors and 
Appeals 


Dolin v. Darnall. 
October 9, 1935. 
from Court. 


appeal Supreme 


Affirmed. 


On 


|} John Fuchs, for the appellant. 


Endicott & Endicott, f 
spondents. 
Trenchard, J. 

This 


of 


or the re- 


is an appeal from a judg- 
The complaint, a 


suit on two notes, in proper form, 


non-suit. 


alleged (inter allia) “that said notes 


thereafter delivered to 


plaintiff who is now the owner and 


were 


holder therof.”. The proof showed 


that the plaintiff did not come into 


actual physical possession of the 
notes until approximately three | 
months after the institution of the | 
suit. The evidence further showed 
that the plaintiff never became the 
beneficial owner of the notes. His 


participation in the litigation as he 


nominal plaintiff was that of a col- 
lection agent for one Hover. A non- 
suit was granted by the trial judge 
on the grounds that the plaintiff was 
not in possession of the notes at the 
the institution suit, from 
which ruling the plaintiff appeals. 


ot of 


N. I. L. “The holder of a negotiable 
instrument may sue thereon in his 


' 
Held: By virtue of section 51 of 
| 


own name.” By section 191 the 
“holder” is defined as “the payee or 
indorsee of a bill or note, who ts in 


possession of it, or the bearer there- 


of ;” and “ ‘Bearer’ means the person 


in possession of bill or note which 


the | 


Current Decisions | 


WILLS — Legacies — Acceptance 


—Presumption. 
In Chancery of New Jersey 
| Mildred E. Olsen 


When a Criminal 


is Not a Criminal 





| By Foster W.. Freeman, Judge of First Judicial Criminal 
Court of Passaic County 


Harold Taft} 


Wright, individually and as execu- | 


tor of the last will and testament 
of Elizabeth T. Wright, deceased, 
Elaine Wright and Ruth Crank- 
shaw 
October 1935. 


| Mr. Harry Randall, for complainant : 


>> 
“<<, 


| out many interesting facts, seldom 


Mr. Foster W. Freeman, Jr., of 
counsel 
| Mr. William E. Decker, of Insley, 
Vreeland & Decker, for defend- 
ants 
Egan, V. C. 
The complainant is the daughter of 
Elizabeth T. Wright, late of the 
| Borough of Westwood, Bergen Coun- 
ty, New Jersey, who died December 
| 15, 1932, leaving a last will and testa- | 


} ment, which was probated December 
31, 1932, before the Surrogate of Ber- 
gen County 
plainant and her brother, Harold Taft 
| Wright, executrix and executor, and 
| they both qualified as such. The sec- 
ond paragraph of the will is as tol 


| lows: 


The will named the com- | 


| “Second: I give and devise to my 


| son, Harold Taft Wright, his heirs 


and assigns forever, the house and 
plot owned by me, situated on the 


north side of Lincoln Avenue, West 


wood, New Jersey, provided that 
my said son, Harold Taft Wright. 
his heirs, executors and assigns, 
shall pay within a period of one 
year after my death, the sum of 
Four Thousand ($4,000) Dollars to 
my daughter, Mildred E. Olsen, 
which legacy I do hereby charge 


the 


item to my 


said realty devised in this 
Harold Taft Wright 


upon 


son 


is payable to the bearer I am making this provision because 
Since the plaintiff was not in pos- it is my desire ghat my son shall 
session of the notes in question he have a home and [ have provided for 
was neither the “holder” nor the the payment of the legacy to my 
yearer” thereof See Owen & Co. daughter so that she will have what 
v. Storms & Co. 78 i 154, and Cof- I consider her fair share in lieu of 

fin v. May, tog L. 347. an interest in the property 
A person who is not the holder \ “In the event of my said daughter, 


f{ a negotiable instrument but who 





























Mildred E 


or in the event we both die by 


Olsen, shall predecease 
me 
at 


same accident or 


either of 


the 


time, 


reason of 
th 

said events, I give and devise to my 
said son, Harold Taft Wright, his 
forever the 


1e same then in 


heirs and assigns said 
house and plot, free from any charge 


or legacy whatsoever.’ 


The complainant alleges that the 

; } q 

property mentioned in the second 
paragraph of the will has been occupied 





Harold Tait Wright, 








yy the defendant 
since December 15, 1932, dt all 
which period he has retused to a¢ 
yunt 7 any rent for the use and 
occupancy of the premises. She furt 
r alleges that he refused to co-operat 
with | and file an inventory of tl 
estate, or make an accounting of re- 
pts and disbursements or distribute 
and pay over to her the bequest made 
to her in second paragraph of 
said WwW 
De 
ait W 








Pleas on December 14, 1933; and that 
execution was issued thereon out of 
the said last mentioned court on De- 
cember 22, 1933, under which the 
Sheriff of the County of Bergen sold | 
{Continued on page 2, col. 2) 


June 





Several years experience as judge 
of a busy criminal court has brought 


glimpsed by the average layman 
First, experts on mentality admit 
that at least fifty per cent of our | 


population are in some degree sub- 


normal and that many criminal acts 
are the 
tent bu 
[his ts 
stood 

criminology 


result not of a criminal in- 
t of an unbalanced mentality. 
only beginning to be under- | 
by judges and students of 
Man has done and is doing many 


marvelous things. He has measured | 


the stars in their orbits, his scientific 


inventions have all but annihilated 
time and space. A friend recently 
radio-telephoned his wife 3000 miles 
away, over land and water to a 
London hote! and held a clear and 
satisfactory conversation with her 
for several minutes. But man is 





only beginning to glimpse the pos- 


Laws of 1935 


TEXT OF SALES TAX REPEAL 
MEASURES 








FIRST SPECIAL SESSION 
ASSEMBLY, NO. 1 





STATE OF NEW JERSEY | 
INTRODUCED OCTOBER 2s, aaa 
MR. YOUNG 
(Without Reference) 


by 


An Act to repeal an act entitled | 
“An act imposing taxes for the 
privilege of selling tangible personal | 
property at retail, providing for the 
disposition of the proceeds there- | 


from and prescribing the method of | 
June 
hundred 


” ! 
collection,” approved eleventh, 


one thousand nine and | 
thirty-five 


Be 


General 


I and 


of 


enacted the Senate 
Assembly 
New Jersey 

1. An act entitled “An 


ing taxes for the privilege 


1t Vy 


of the State 
act 
f selling 
at 


impos- 


tangible personal property retail 


providing for the disposition of the 


proceeds therefrom, and prescribing 


the methods of collection,” approved 


eleventh thousand nine 


one 


-five, and all acts 


hundred and thirty 
f 


thereof 


pealed; provided, however 


amendatory are hereby re 


that 


all | 


which 


taxes, penalties, and interest, 
shall have accrued under and pur- | 
suant to the provisions of said act} 


prior to the effective date of the act, 





whether then payable or’ not, and | 
subsequent penalties and interest | 
thereon, shall remain due and owing 
to the State until they are paid 
Hlected, remitted, r otherwise 


satisfied 








2. All of the provisions of said 
act which in any way relate to the 
collection of taxes, penalties, and] 
interest, imposed by act which | 
empower t State Commis- 

i r to im ste t said act 

impose penalt wr failure 
to comply with the provisions of 


said act, and which make appropria- 





tion for the expense 5f administer- 
ing said act, in so far as they are; 
| required for the collection of the | 
taxes, penalties, and interest which | 


li have accrued under and pur-| 


sna 


(Continued on page 9, col. 4) 


be ~ fo-s 


| duct 


| rather 


|} murmur 


| pituitary. 


We 
are just beginning to see that a man 
may be mentally sick, though ap- 
Thus one 
sees that a criminal is not always 
a criminal, in spite of criminal acts, 
and we are beginning to attempt to 


sibilities of his own mentatity. 


parently physically well. 


solve the difficult problem of what 
to do criminal when he 
not a criminal even though he has 
admittedly committed a crime. 
Here is a case in point. 


with a is 


James 
Doe, 24 years of age. single, reared 
in an orphan asylum, ordinary Gram- 


mar School education, working as a 


laborer, arrested for indecent ex- 
posure of his person before young 
boys, no attempted assault of any 
kind. When brought into court, 
readily admitted the act, but could 
not explain why. His record re- 
vealed other convictions for the 
same offense. First a suspended 
sentence, then probation. Further 


similar offenses brought to jail, but 
still the continued. 
Query: was he a confirmed criminal 
a mental case. Punishment did 
not deter. If he was the former, 
then society should be protected and 
he should be put away as long as 
possible. If a mental case, then 
could he be helped and made into a 
useful citizen? A rigid physical and 
mental examination was made at the 


offensive acts 


or 


'Court’s request and, pending this, 
final sentence was reserved. Dr. 
| Kiefer, Medical Director of River- 


| lawn Sanatorium of Paterson, N. J. 


was consulted and agreed to con- 
the assisted by 
Fisk, psychiatrist. The report 
this follows 
veals suprisingly 


examination, 
Dr. 


of examination and re- 


interesting condi- 


tion. 
“The lower portion of the body, 


below the waistline is well de- 


| veloped, while the upper portion of 


the body, including the chest, face, 
lack of development. 
and looks 
The voice is high- 


head, show 


Color is pale, patient 
anemic, 
pitched. 

“The thyroid shows a distinct lack 
There 


of development. tremor 


of the 


is a 
There is a systolic 


the 


hands. 


over apex with a 


| tachycardia running 120.” 


Mental 
“Patient shows good insight, was 


examination: 


cooperative, realized the seriousness 
of but 
difficulty in controlling his actions, 
The sexual of de- 
gree, but difficulty in 
controlling his actions, and his con- 


his offense, has very great 


urge is normal 


patient has 
duct and behavior with reference to 
his weakness 

“There is a distinct endocrine dis- 
both the thyroid and 
Certain of the pituitary 


turbance, of 


disturbances have a distinct govern- 


ing effect upon the libido. We be- 
lieve that appropriate treatment 
both for the correction of the dis- 


pituitarism and thyroidism indicated 


in this case should improve the pa- 
tient’s cordition. He is. very 
willing to cooperate and has prom- 


ised to do everything he can in this 
respect.” 
The question then arose what 


should or could be done? Could the 
unbalanced glands be balanced and 
a mental equilibrium be established? 


— 


. . A ‘ 
(Continued on page 2, col. 1) , 
4 
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When Is a Criminal 
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If so, a new man should emerge who 
would become a useful 
the state would be 
maintenance: as his 
dition at that time indicated an in- 
creasing 
torium or prison would be 


citizen, and 


saved a heavy 


career and con- 


sana- 
por- 


inearceration in a 


his 


tion otherwise, and, of course, at 
public expense. After careful con- 
sideration, it was decided to com 
mit him to Riverlawn Sanatorium 
under Dr. Kiefer’s supervisior 


After a more detailed study of the 


case at Riverlawn, the following 


conclusion was arrived at; that this 


case was one of extreme impotence, 


manifesting a negative (feminine 


libido) due to a pronounced intoxi- 


cation, eventuatimg in a supra-renal 


imbalance which in turn had re- 
sulted in a feminine attitude toward 
the male (exhibition). Patient was 
given occupation at the ingtitutron 
and a smal! wage was allowed, t 
gether with room and board. His 
co-operation was readily ecured 
and he agreed to assist in every way 


He was advised that he was to be 


placed under treatment 

Patient was placed on the method 
of bio-physical therapy employed at 
the 


under personal 


Dr. Kiefer, with 


this institution, 


supervision of the 


following results The total dura 
tion of active treatment was from 
June 1, 1935 to September 13, 10935 


W hile ur 


gained 15 


when he was discharged 


dér this treatment, patient 


pounds in weight, his mental atti 


tude was changed, he said he had 


no inclination to yield to impulses 


of exhibition as revealed by the 
mstitution 


His 


} 
mate reactior 


methods in vogue at this 


to determine endocrine imbalance: 


sex libido has a normal 


Here we have a startling il 


most 


the possibilities ot 


lustration as to 


restoring to society a usetul citizer 
by the scientific applicatior bas 
philosophic principles and of t in 
portance ot distinguishing the cor 
firmed criminal from thos 

ale who act it response to certait 
Lodily impulses for which they 
it way rest 

to conceive 1 i nore my tat 
field ot endeave i p« 
tien of those methods f diagnosis 
and treatment " g < purpos 
for their object Under 
procedure, he woul ave e! 
peatedly giver uil sentences 

on account of his record he would 
increasingly be irre ; m ret 
and remunerativ mI n 
imbalan ncreasing until finally 
became an inmat: f a crimina 
‘“\hospital or at nsane sylun an 
a liability t is comn 

of a useful citize I ‘ g 
of criminality that must 
creasingly recog! 1 

physicians and final] 

itself if proper sults 

obtained 

7T hat we are beg@int neg + yr g 
nize the importance of rebuilding 
derelict huma s show y the 
passage ot pter 24 vs 
previding Ca eh P ie 

clinics 

aminatior t detendants sus} 

ot oT ] i 

This y 
the right aire ‘ 


| ; 

Current Decisions 
! 
(Continued from page 1) 





the said premises to the defendant 


Ruth Crankshaw 


But two witnesses testified at the 
hearing, namely, the complainant and 
Walter E. Hudson, a realtor prodtted 
by the complainant; the last named 


; } 
testified as to rental and 


realty values 


complainant contends that the 


Harold Tait Wright, in 


The 


detendant 


effect, accepted the -bequest in | 
mother’s will. The ymplainant, 1 
testifying, said that she and her brother 
after the will was probated “proceeded 
to divide up the estate so tar as it 
possible We divided everything 
halt but that part about the house 
She related a nversatior he ac 
with the defendant, Harold, in w 
she said ] asked im what. about the 
taxe what was he g g lo about 
then H uid “W at tax and | 
aid é use He said, ‘I « t 
wwn any house I will not p ! 
ta xe He si M mot 
ne debt I 1 “W f r 
wt g i t ay tl xe 4 ( 
want the nous¢ 4 a tenan arn 
hould 1 rent d he refused 
He said, ‘I w pe rent I w 
ne first That ersation é 
testified took place April 18 33. She 
further testifiee I exa a 
aS OLOW 
qd. ¥ t ¢ 3 t 
1932 
A. ¥ 
ON k t veek 
€ moratorium } 
1 week Ma jt I 3 
A. 3 
( And is that the first tome that 
\ talked wit rt r 
regarding the ‘ 
A. Ne 
J) \ \ ¢ rT ¢ 
4. Yes 
©. H took € 
t We« t « 
} 
4 
( 
" 
. 4 
\ 
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\** A. I couldn't tell you that. 


Herman Wolff 


know anything about his per- 
sonal affairs. He received 
what I received.” 
There is evidence 
indicate that the defendant accepted th 


no whatever to 


€ 





devise; on the other hand the testi- 
I witness 


ept it. A 


complaining 


used to a 


mony of the 


shows that he ref 





beneficiary under a will may refuse 
to accept a devise or legacy, and con- 
sequently no transfer of title from 
the estate to the beneficiary takes place 
In re Howe, 112 N. J. Eq. 17, 163 Atl 
234 
id t obliged t ep* the 
c € ] H ff man ’ 2 
/ O, 111 603, Vice Cha 
t r Ste nson sa a 
i fat a testator ma ake a gitt 
re r personal propert r t 
A an express pr S that the 
tance the gift sha DOS 
4 personal ligatio or t 
[ mone wr do ar g € 
ions enefit of a thire 
t i think be quest € I 
i m nsta te ‘ 
abie ¢ trine elec a 
. I lut cast } 

‘ act - either 
rejecting the gitt wit t ersonal 
rde accepting the gift an 

assuming the per al burde 
Bir Hawkins, 58 N 22 
42 <RR 
Ss a presumnt ‘ 
evate o ok , ept © gift or 
1¢ but ch presumptic ‘ + 
r + ; € eV | ; 
” 
It true that the a pr 
epta r 
gitt S enet t r 
Yawger x'r v. Yawger, 37 N. J 
( 21¢ 40 Ly 1&0Q2 a 


I don’t 


presumption is based on common | 
sense. * * * Nevertheless that pre- 
sumption is not a conclusive pre- 
sumption. It may be rebutted by 
proof showing a refusal to accept 
* * * No objection can be made to 


which 


ac- 


a rule of law presumes 


ceptance umless satisfactory 





of non-acceptance be made 


rule is not only based on reason, but 











Howe, supra 






Page 
> 
there was no acceptance, would 
suredly be the reverse of rag, 
and seems neither necessary nor 
visable. It would in fact be nog 
more nor less than an exercig 





rref 






(Continu 






sirt 
itt 





the c for the benefit 





> of that right of electi 





ety cannot 





ourt says can be exercised 






the j efinitely ; tl 
by the donee personally.” J, Hii rat acceptar 




















it 1s necessary 1n order that the The case last cited also recite: Therefore. ; 
of ownership and title to property, ‘That if such donee, haviag a princi 
beth real and personal, shall not be opportunity to accept or reject + s guite cle 

nvolved in continual deubt and un- gift, fails to reject it within a pil -old Taft 
cert But a rule of law which sonable time, he must be deeme se men 
would presume acceptance in the have epted it. The title to pr his mother’s 
face r tr rtible proof that ee what becor 
(Continued on vage 3, col. 1) ed in said 1 
4 Spee es will? “Th 
- > that ¢ 
r Fielder i 

on 

© Sal 
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€, would 7 . ; 
2 : er . “stgat- 4 ire 
Of Tratip Dec ions | is that it will relieve him of personal| Harvey T. Satterthwaite, for plaintiff. 
sary rrent is liability for the payment of the! David L. Smith, for defendant. 
t be legacies.” | Oliphant, C. C. J. 


(Continued from page 2) The defendant, Harold Taft Wright, | 























This matter is before me sitting as 


exer 
nefit has relieved himself of the obligation| a Supreme Court Commissioner on a 
lection wh cannot be left uncertain in-| Of paying his sister the sum of $4,000;/ motion to strike out the complaint. 
ceTcised itely; the law does not require | but she has a lien for that amount upon The suit is for a deficiency on a 
lly.” Jy MB yhat acceptance be evidenced by any the house. The declination of the| bond. The defendant was a party 
sositive act.” defendant, Harold Taft Wri dant in the foreclosure proceed- 
> Fecites Ther fore, appl die 4 way effects her claim for the in The property was purchased by 
haviag sed principles to the inst tl against the real pr ie aintift on March 13, 1935 at 
r reject ai = quite clear that tl d ic f the legatee st i be| Sheriff's Sale, which sale was rt 
vit 2 rele Tats Weiele. did re sale of the lane Ma on March 25, 1935. “he 
e deemed See ctl y Maha» Ir., supra. I shall} detic y is in the sum of $3,049.04. 
itle s mother’s will. TI that the complainant's legacy was [wo defenses are interposed, the 
what becomes of the ayable wi me year ro-| first based Chapter 88 of the Laws 
, col. :) sed in said paragraph tw vate the w and interest w r 1935, which detense has no merit 
— >’ “The situation ther ror e year after the test i ‘ was disposed of at the 
: . that be Wice Chan. | t's leath. The defendant, Wright,| of the argument of the motion 
‘ elder VW t! r *1Z€ second defense that of the 
“ee io herrea 
oi : nant n- UO wember 14, 1918 the defen- 
tinny st was so the| dant conveyed the land and premises, 





oft 


r i. ' ii oa | defendant, Ruth Crankshaw. Certain-}| which were 
g that he was not bound to accept , : - 14 = | cacurs ow 4 , 
- ’ ; since the interest of Harold 17 SCCUTITY tO ONS 
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St. Claire, by which 
“ a ™ ity = a Wright, was disp sed of through the onveyance the said St. Claire as- 
: ; SI s sale, and he was divested of | sumed the mortgage and agreed to 
-_ as. It . that est in the yremises, and he! pay th ame It is admitted that this 
a ge tgs a ontinued to occupy the premises, he| defendant personally has paid no in- 
Se, 15 that Um tator died i. consequently, chargeable with the| terest on the principal of the bond 
me as t che and ‘ tse and occ ipancy thereof since his tora period of more than 
that the three s ecame | divestiture sixteen years before the institution of 
1 thereof as_ he at-law s| RE ER BE Se em nein 
a : aes : i 1 S shell wielee » dees tn tah* — ays pA oe 
premises be sold under the direction} “45 Pat¢ Dy St. Llaire to and icin 
think there « ! t|- : : ing the venty-fourth day of May, 
: ‘ special master to raise and pay, > : , 
+ thar nder the ‘ ( . < Q2 
aie : the first instance, the aforesaid | '93- 
ih _— an estate i Tee 1 legacy of $4,000 with interest, and if The first separate defense pleads 
S€ Ana lot, SuDject tO te! we should be any surplus, that it} the Statute of Limitations, 3 Comp 
5 t egacies t thers. | 4) 1al livided 3 ne share thereof [ Stat, page 3165, Sec. 6 as a bar to the 
— ents a e€ paid to the complainant, and the | 4 
“ rit ance to those reta if an interest | r¢ sets torth that t a 
J [his court has t teres bond made by 
ce : t t stant S ind > ‘ the g tee tl re 
et r € . . . | il 4 t ict the author 
“ ‘ Hut 
: Hut St. Clai 
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 issitaicns: is interrupted as against 
| the mortgagor by reason of pay- 
ments of interest by a grantee of 
mortgaged premises who has assumed 
the debt. ~___ 

conflict of 
but I 
am satisfied that the better and sound- 
thé the 


is apparently a 
authorities as to this question, 


There 


er rule answers question in 


négative. 











In a situation as presented, 
there are two rules existing in this 
State, one, the equitable rule where- 
in the grantor of a mort: in a 
conveyance in which the as 
sumes the payment of and 





mortgage becomes the surety upon the 


onveyance, the grantee being 


principal; the other rule, that at law, 


that upon such a_ conveyances 


continues to remain the prin- 
cipal debtor. Palmer vs. White, et 
al., 65 N. J. L., p. 69. The 


upon which the plaintiff can stand is 


grantor 


only theory 


that St. Claire in paying the interest 
was the agent of Hutchinson. 
The assumption clause in the deed 


detendant to St 
the 
payment 

The 
made |} 
ot the | 


existing be 


from Hutchinson, the 


Claire does not create the grantee 


agent ot his grantor for the 


xf the interest on the mortgage. 


grantee 
hirst, 


payments by the wert 


ior two purposes, because 
contractural obligation 
and 


the 


tween himself and his grantor 


secondly, in order to keep alive 








equity of redemption of which he had 
become purchaser. They were made 
on his own account and for his own 
benefit and effected no change in the 
legal relations between the plaintif® | 
ind defendant. St. Claire did not a 
i t ant t ‘ the cle ida r did j 
e7 ( to be acting for him. St 
c t liable t 1 
t i able t e | 
navment t 
Hut al St. ( 
1 t ‘ t ' Y if 
ad ¢ t g t ease the i- 
‘ , The we not 
prot Their two distinct 
{ c ( ded time 
VcT t t A i t y¢ ) 
e the sed o Kom J 
Coke \ I t rarn 
smit 2 \ 134 me 4 
Ie iG AL Lh. 9 I 
d 80 A. L. I 436 
( p t aintift 
decidec ! ) ( t 
I yhere as eretotore ported 
) a diff rule exist d t 
English case of Forsythe vs. Bris 


Reports 8 Welsby 


xchequer 


Hurlstone and Gordon, page 16 
where the Court said that “the as- 
ignee of the equity of redemption 
who covenants to pas the interest 
sufficiently an agent r that pu 


The Court gave 


r “Wig 
Ose 
pose. 


authority for reaching its conclusions, 
which amounts to little more than 
ybiter dictum. 


The only 


| consistently followed the rule opposed 
to the position I have taken is Louisi- 
ana. In that State their statute limit- 
ing actions is not comparable to ours. 
In conformity with the foregoing, 
|an order striking out the complaint 
| may be presented. 
cedinlibliataam 
PLEADING AND PRACTICE — 
Fraud in Execution of Contract 
—Future Promise—Affidavit on 
Information and Belief. 
CAPIAS—-Fraud in Execution of 
Contract—Future Promise—Af- 
fidavit on Information and Be- 
lief, 
| New Jersey 


Perlbe 


Supreme Court. 


‘rg v. Groshire Coat Corporation, 
’rosecutor, Joseph Varbalow, 
Defe 
man, Esq 
Lloyd, J. 
1 find 


For the ‘ndant, Joseph T. Sher- 


myselt unable to sustain the 


attachment issued in this case, based 


as it is upon insufficient averment by 
the plaintiff of facts to 
The 


fidavit as to the 


justify its 
the af- 
property 
by the defendant corporation with in- 


issuance averment in 


removal of 


tent to defraud rests wholly upon in- 


formation and belief, and this is in- 


adequate. Hanford vs. Duchastel, 87 
N. J. L., p. 205 

I find like insufficiency of state- 
ment of fraud in the making of the 


The 


as to fraud is 


contract. averment throughout 
that the defendant en- 
tered into a contract with the plaintiff 
shares of stock, to 
cent ot 


to issue fitteen 


allow him twenty per profits, 
wage of fifty dol- 
him the sole right to 


discharge 


to pay him a weekly 


lars t vive 
and 


employ and employees 








nanage and conduct the business 

ry 1p dent. It is further 

erres it the defendant p! vented 

t unt ft erforming his 

the act 

i here nothing e but a are 

bre contract. J gist of ud 

iI ch case t « ted, would be 

that mat r the pron the de 

fendant l tending to p 

then 8) Central Power & 

Light Co., 115 N. J. Eq., 348; affirmed 

17 N. J. Ex 13% So far as ap 

pe ar the i> t lg I t a ) t act 

unfulfilled by the defendant his 

without more creates nothing but a 

liability to answer by ordinary action 

at law for the bre ! 

The attachment will be set aside 


ZONING—Previous Non Conform- 
ing Use—Violation of Some 
Other Laws—Conviction, 


MUNCIPAL CORPORATION — 
Conviction—Violation of Zoning 
Ordinance. 
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Pleas 

City of Ventnor City v. Roland Dek 
Hellebranth 


County Court of Common 
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ing been granted letters of 


tration in Ohio, or should said funds 
be distributed by this court to the 
proper partics Decedent died in 
Ohio, his whole estate, however, be- 
ing located in New Jersey Dece- 
dent’s wife, from whom he was sep- 
_frated, was appointed ancillary ad- 
ministratrix in New, Jersey and as 
such, she collected the moneys in 
dispute due decedent from his inter- 
ests in New Jersey 

Held The New Jersey court 
should not attempt to assume juris 
diction in determining the claims 
which have been filed with the dom- 
*jcillary adininistratrix but rather 
should direct the payment of the mon- 


eys now on deposit with the court to 
the domicillary administratrix, to be 
by her administered in the State of 
Ohio. “The domicillary administra 
trix is entitled to the assets in this 
state, save only such portion thereot 
as is necessary for the payment of 
debts due creditors in this state.” Pot 
ter v. First Nat'l Bank, etc., 107 E 
72, 151 Atl. 546, in re Fischer Es 
tate, 118 E. 590. 


LANDLORD AND TENANT—Re- 
duction of Rent Under Lease— 
Consideration — Acceptance of 
Lesser Rent as Accord and Sat- 
isfaction. 

Modification 


CONTRACTS — — 
Consideration—Accord and Sat- 
isfaction. 

New Jersey Court f Errors and 
Appeals. 

Hav s Vv W heels, Inc 

October 6, 1035 

On Appeal from Supreme Court. Re 
versed 

Patrick J. Maloney, for appellant 

Richard C. Plumer, for respondent 

Parker ] 

The suit was for arrears in rent 
under a lease calling for $350.00 per 
month, $300.00 per month having been 
paid on account tor that period De 
fendant was an assignee of the lease 
but it was not disputed that he was 
habe Defendant alleged an oral 
agreement on December 27, 1933, to 
reduce the rent in nsideratic ot 
defendant paying to the plaintiff rent 
which was in arrears, and the Janu 
ary rent Phat plamtiff agreed t 
reduce the rent and defendant had paid 
the reduced rent Plaint noved fe 
a direction The court below denied 
it, and judgment was rendered tor 
defendant. The payment was not made 
until January 2 

Held ? The rule is of course well 
settled that an agreement mod 
an existing valid agreement must have 
consideration to support it The 
consideration that can be perceive | 
the payment of the January rent prior 
to its being due. Payment one day 
prior would suffice, slight as that con- 
sideration would be Plainly such 
consideration would be the payment 


and not the mere and that is 


what defendant 


promise 


indicates.” 


“The acceptance and collection of 
monthly checks at $300.00 each, spect 
fying that they aré in payment for 
stated months” did not constitute an 
accord and satisfactien Chambers 
ew. Niagara Fire, 58 L. 216; Decker v. 
Smith, 80 L. 630 Union Cleaners 
Zeidman ws L. 8 
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Enjoining Plea of—Necessity of i" the foreclosure suit is res 
Fraud. adjudicata of the cause of action set 
hencery of New Jersey out in the bill in the instant case. 


Siem Held 


The former decree was not 
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Distinction. 
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Forged. 
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| ability — Negotiable Instrument | 


antee’ is employed.” 28 C. J. 

See also Wilkinson-Gaddis ” 

Riper, 63 L. 394; 43 All. 67: 
However, sections 23 
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October 8 1036 res adjudicata of the cause of ac-, New Jersey Supreme Court. forged signature), 65 (warranty whe 
‘On Bill, etc aliens tion alleged here. The merits of . Newark Finance Corp. v. Acocella. negotiation by delivery, etc.), & 
Richard J. Fissmeurice. for the com the present complainant’s alleged' September 21, 1935 ability of general endorser) oj N 
plainant. cause of action had never been On Appeal from District Court. Re-|L. (C. S., p. 3734) is dispositive 
Joseph C. Paul, for the defendant. passed upon. The counterclaim was | versed. that defendant was precluded j, 
ten Yo dismissed because it did not set out | Philip Mandelbaum (Herman Marx,| setting up the defense of forger, 
, a cause of action cognizable in| of counsel) for the appellant. cause he warrants that the instra, 
Defendant, a surgeon, operated upon Ee Tae stem qa Eee ; nts ; woke a aE aiecniatio’ a - 
cotaieiness tn Resi, tose. tual equ ty as a counterclaim to the fore | David ¢ Bingham (William M. Mc 1s genuine in a respects, and was 
sie ilier tie eniaiion te Glad closure suit Connell, of counsel) for the re-, valid and subsisting obligation at , 
abt cttomnated hg Sy eal age A re engy for defendant on the , spondent. time of his endorsement. 4 
sand tay the enention onl fade enw ground that the court is without Perskie, J. “The case at bar is contr a 
eh Rinnai aes ate wand or aman As not a bar to a; This is a suit on a note purported only by implied warranties of an gee 
thrown S egy are sii subsequent action.” 34 C. J. 776. See! to be signed by one Roosevelt Arnold | d0rser in blank, but also by the e 
otters enxoes ved thee toile , — ‘ ery U. WET, IIS E. 39; Benjamin and indorsed by Chris Acocella and | PT€SS warranties and promise ne 
pl ea neck Comstetmens the Van Voorh a E. _ Samuel Jacobs, Jr. The signatures of | ™% on the note The mere 
sued the defendant in negligence. De- _ so m2 _— set ee there oa Arnold and Jacobus were forgeries — ‘guarantee d yes not q 
endant pleaded the bar of the statute ; ’ _ “ prema grmsigean — de- On the back of the note directly eter |e. a oa oo —_ oe 
f limitations Cosenteinerd : . - 4 ea ind there was amp e€ evi- | defs t*s signature appe ared the f , qualit r 
s this action praying that the d as oe to s 1p rt th . ‘ age yn | following : “For value rece we and | Mie ions. but to the 
elias tn eel rs ; — ypella tted trom ie state ‘each and all of the undersigned guar- e effect o 7 1g 
the statute of Hanitas € pen ase certa : — properly part hereon, jointly and severally Judgment reversed. 5 
ing law actior or the record, and as these were | guarantee and warrant payment of pooeneetseniemeis 
Held pa a a oe pr ted, att direction of the court, | the within note as and when the same FEDERAL COURTS — Remor 
join a defendant from relying upon the Dy Fe pares she is entitled to the | shall become due Judgment was | from State Coust—Amount <6 
asiditin: aii. tioieiatls iuiies cost of said printing as part of the | entered against the defendant. On a| Controversy — Effect of 
fraudulent conduct has caused the com- taxed costs Affirmed rule to show cause the judgment was| __ Damnum Clause. . hey 7 
plainant to delay bringing suit and agg | se aside on ground that the guaranty ee panne Supreme —— . 4 
thus subject her ciaim to the bar of the AUTOMOBILES — Duty to Tres-' was contemporaneous with the mak- een Westen, 48. v. New } 
statute.” Howard Railroad Co., passer—Child. ing of the instrument and therefore | _ rae z. ae —_ - 
102 E. 517, 104 EF. E. 201, Patrick v.| NEGLIGENCE—Duty to Trespas-'one transaction and as the note was | On defendants petition aed order % 
Grover, 115 E. 208: Noel v.17 effcau,| _. ser—Child. | void, there can be no recovery on the} ore. Cee 1. United Stag 
116 E. 446. This rule rests on the New Jersey Court of Errors and! guaranty. Defendant appeals. District Court. Granted. : 
maxim that “No man shall be permit- \ppeals : Held: The undertaking was tanta- Benjqmin a. Taub, .for plaintif 
“A @ the aiken of is cee Meade, Jr. v. Purity Bakeries mount to that of a suretyship. While Wall, Haight, Carey & Hartpen q 
wrong Here the defendant com October 9, 1035 |the words “guaranty” and “surety” for defendant. 4 
mitted no fraudulent act, nor did he do a San Seen See e- ee ae ee “ek 
- “ aint sne ; ort. as re 
anything whatever to delay complain (Ne Ry Law News, p. 3). Re |3 distinction, which is as follows : | h acapeer ues sad tort, a . “ a 
ant from bringing the action against roaiogns Whether the contract is that of}! an accident in which its truck wa 
him. He was as ignorant as the com- | Veorge L. Sachs, for appellant. | Suretyship or guaranty does not de- demolished. It recites in the complai 
plainant as to the fact that the tube Harry Weltchek, for respondent. | pend upon the use of particular or|that it is a New Jersey corpor a 
had been left in the wound. “The de- | Bodine. J | te hnical words such as ‘security,’ | The ad damnum clause claims $s,oq™g**! 
ley caused by her comp wate A child of six sat on the rear step of ‘surety,’ ‘guaranty,’ or ‘guarantee.’ The | damages 
cenorance of the existence of the “efendant’s delivery truck and fell off | nature of the obligation, whether pri- The defendants filed a removal! pe % 
cause af action is not at id for | While th truck was moving slowly,| mary or secondary, is the determining | ton and bond, seasonably, in prog VPA 
equitable relief.” and was injured. No proof was shown! element; and although an agreement} form. The petition sets forth th 
Bn dicmiased that the driver knew of the presence | to stand as ‘surety’ or become ‘security’| defendants are New York corp 
. = é 1, and the evidence disclosed | indicates the undertaking of a surety;| tions; that plaintiff is a New Jers 
RES ADJUDICATA — Effect of that he uld not have seen the child| it the substance and effect of the in- | corpo ration; that the amount 
Striking Out Counterclaim for unless he looked to the rear. A judg- | strument is that of a guaranty, it will | troversy exceeds $5,000; and pr 
Want of Equity. nent was entere¢ favor of the plait ~ | be so construed notwithstanding the an order of removal to the Distn 
APPEAL AND ERROR—Improper ‘tf and athrmed by the Supreme Court.; word ‘suret or ‘se * is assed | Ce irt 
State of Case—Cost of Printing. Held ne wil intends take hout the contract, on the other 
New |e ( t f Er s an pla lrivers seat ma ery the obligation is direct and | (Continued on page 7, « 2 
Appea N t iN t ear of a Vv le} primary, the contract will be that of | — - - 
Doyne v. R . a trespass as taken a place| suretyship, and not of guarant i}- 
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ia July 1927, the defendant com- 
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and upon the face of the record, the 
jurisdictional requirements. exist, the 
ee | right of removal is an absolute one. 
Recent Opinions But the state court is not required to 
| surrender .jurisdiction until federal 
| jurisdiction is thus shown on the face 
of the record. Stone v. South Carolina, 
117 U. S. 430, 6 S. Ct. 799, 29 L. Ed. 
Prior to the hearing on the removal | 962; Wilson v. Republic, etc. Co. 257 
petition, plaintiff, on leave of court,| U. S. 92, 66 L. Ed. 144. 
amended its complaint to allege that} It is evident the statute contem- 
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plaintiff was a Canadian corporation, | plates action by the State court. See 
duly: authorized to do business in New} Bifecki v. Erie R. Co., ‘191 L. 17; 


and to allege that its dam-| Smathers v. Leith, 92 L. 165; Ver- 
muele v. Verntuele, 67 L. 219; Natl. 
Docks, etc. Co. v. Pennsylvania R. Co., 
s2 E. $8, affd.’s2-E. 58; Holeombe v. 
Ames, 87 E. 486. 

| In Chicago, Chesapeake & O. R. 
Co. v. Cockrell, 232 U. S. 146, 34 
S. Ct. 278, 58 L. Ed.,°544, the U. S. 


Jersey; 
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citizenship. 

cause 
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amount in controversy below the if the state court way fully retuses to 
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Federal Practice, secs. 25 55 55 
Held: Section 28 of the Judicial | * ‘ feral Practice, secs. 2341, 2551, 2553. 
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constitution, 
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trict court of the United States for the | /Tue, It 1s now 
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. heine “non-residents | 0! New Jersey is not well-founded in 
6, 5. C..A., 
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sec. 7I. 
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: - . Stone v. South Carolina, supra; Re- 
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ea Lp cases, supra; Wilson v. Re- 
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, iron c& Steel Co., Supra; Chesa- 
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Morris Bloom, for defendants. 
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Complainant, a mortgage company, 
took a mortgape.on defendant's prop- 
erty. for $100,000. Participation cer- 
tificates were-sold to some sixty-four 
separate investors, the total amount of 
these certificates: aggregating the face 
amount of the bond. and. mortgage. 
By ‘these participation agreements, 
complainant retained the right to one- 
half~percent ‘interest*and _reserved to 
itself the right to collect and, in the 
event of default, foreclose. 

Complainant filed its bill to fore- 
close. Defendant answered and coun- 
terclaimed, setting up usury, in that 
the complainant advanced only the 
sum of $95,000, and took interest from 
defendant on $100,000, for which MI ri expressed in the instrument 
cess defendant claimed a| 
credit. 

Complainant moved to strike the) 
answer and the 
ground that defendant, being a cor- | 


payment of the income from his residu- 
ary estate to his wife. At present no 
legacies have been paid. The testator’s 
wife has been receiving $100 out of 
the income of the estate monthly. Said 
estate consists almost entirely of real 
estate. There is not sufficient per- 
sonalty to pay the legacies mentioned. 
Further because of economic > condie 
tions.it is impossible ‘to find a>market 
for the sale of said realty. . The bill 
seeks - (inter sallia) approval of *the 
monthly payment of $100 to testator’s 
widow, ‘and instructions ‘as to what 
should be done with the realty. 

Held: “It is conceded,-that ordinari- 
ly a trustee in the ‘administration of 
the trust, is bound'by the*terms of the 
trust, and that this court has no power 
to direct the trustee to depart from the 





interest . 4 ° + de «fi : 

$ of its creation; but it is likewise true 
that a court of equity may, in casds 
of emergency for the preservation of 


counterclaim, : 
ouaias the trust estate and the protection and 


on 





; Id “ies? TI benefit of the cestui que trustent, 
ation, c 1¢ sad usury. 1€ , ; 
poration, Cow not plead asury. *i | authorize and direct the trustee to do 
affidavits disclose that. the negotiations | _ . ‘a 
' ‘ ‘ | acts which ‘under the terms of the 
were carried on for defendant by one} 2 . : 
: 5 2 trust, and tunder ordinary circum- 
Adams, and raise the factual question | .,. 
Ad : ver : ti stances, they ‘would ‘have no power 
of Adams’ at y to act for the pi , ee 6 
4 : — aut si to act fo | to do. N. J. Nat'l Bank & Trust 
Sone ne ration. ies ‘ oe a 
ade tence aia? « po ation |Co. v. Lincoln Mtge. & Title Guar. 
Held: The bill ‘must be amended. | _. os vot 4 € 
;Co., 105 &. 557, 148 Atl. 713. See 


The holders of the participation cer- | it 
also Pennington 7 


FE. 11, 55 Atl. 468; 
171 Jil. 640, 40 L. R. A. 776; Hedges 
7. Hopper, 118 E. 359; Fidelity wv, 
Dignan, 105 E. 750, 146 Atl. 466, 80 
A. L. R. 117; Gluckman v. Roberson, 
}115 E. §22, 171 All.'674 


Metropolitan, 65 


arties to an ; 
I Gaven v. Gaven, 


tificates are necessary 


action to foreclose the mortgage. Com- 
plainant is trustee for them. Kelly v. 
Middlesex Title & Trust Co., 115 E. 
And the necessary 
parties in a proceeding to foreclose’a 
Tyson v. Applegate, 40 E. 


cestuis are 


502. 


mortgage. 
305, 311. 
As to the answer and counterclaim, 


| The court takes judicial notice of 
| the fact that today an emergency ex- 
vast B, 
r248) and orders 


ists, (/ ornataro v. Atlantic ¢ 
& L. Ass'n, 10 Misc 
the 
such time as the property is sold, i.-e, 


if Adams did not have authority to 


act for defendant, it would appear that 


income be paid the widow, until 


defendant would be entitled to a credit 

for the $5,000 bonus. Dunlap v. 

Chenoweth, 88 E. 496. If he had | 

authority, the agreement was probably | pen to be 
ate. 
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Since the affidavits | —— 


when “a price is obtained which would 
advantageous to the es- 
usurious, made with corrupt intent to 
evade the statute. 





raise a factual question, this issue will 
be determined on final hearing. 
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try is deemed a citizen of such coun- yp, requisite diversity of citizenship 
try. Natl. Steamship Co. v. Tugman,! oxicted nevertheless. 
106 U. S. 118, 1 S. Ct., 58, 27 L. Ed “The State court is bound to accept 
87 ' k v. Stuart, Fed. Cas. as true the statements of fact con- 
n1O4I, f£ urce British Land, etc.) tained in the petition for removal 
ae 499 Ordinarily, the averments of the peti- 
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t gh R. R. Co., 157 Iowa, 493, 
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< 2 ° 1gt + nq } rict rt }, re + 
against any person by any original! tion for removal and bond, but not 
r r pr ding in a other | thereafter x then t jurisdiction 
str an that where $s an é l Ir s attached 
abitar v. ¢ Kanou Martin, 36 [ 5. C861 
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for a certificate to transact business 
in this State. Under the retaliatory 
section of the Corporation Act, it is 





ration from such State seeking li- 
cense to do business in this State 
The Secretary of State demanded 
$12,000, which the company refused 


to pay. The company applied for a 
writ of mandamus to require the 
Secretary to issue such certificate 


without imposing the extra fee, on 
the ground that the section referred 
to was no longer in force; that the 


section first appeared in an Act of 


1894; that it was impliedly repealed | 


by an act passed in 1904, which lat- 
ter act was itself repealed in 1905. 


(1) What would be the effect of 
the repealer of 1905 on the re- 
pealed act of 1894? 


(2) Would your answer be affect- 


ed by the fact that the retaliatory 

provision of the act of 1894 was 

incorporated in the repealed 
of 1904; 





plaintiff. placed $1,000 





n the hands of T. to be invested ir 
a bond and mortgage on the prop- 
erty of H. The investment was 
made, and plaintiff consented that T 
retain the papers for plaintiff and 


collected the 
interest and transmitted it to plain- 
tiff 
ceased. Upon inquiry, plaintiff found 
that 
celled previously. T 
had taken the bond and mortgage to 


collect the interest. T. 


for seven years when payment 


the mortgage had been 
four years 
the office of H.. received payment in 
full, 
tion 


and delivered it for cancella- 


Later. a new mortgage was 


placed on the premises of H. by an- 


} 


can- | 


other party and afterwards fore- 
closed. and the property bought in 
by a third party who was ignorant | 


of the fact that the plaintiff had not ! 


been paid the amount of her mort- 
gage. Suit law brought by 
plaintiff against H. to recover $1,000 
and 


verdict 


at is 


The judge directed a 


Plaintiff 


interest. 
for the defendant. 
appeals. Decide 


un. & 


wished to 


plaintiffs $200 
buy additional 
$100. Plaintiffs 
credit 


owed and 
LOC ds 
de- 


there 


amounting to 


clined to extend unless 


was a trade acceptance with an ad 


H. M. t 


agreed, but stipulated 


ditional signature asked 
sign and M 
exceed 
Wher: 
blank 


presentation, plaintiff refused 
the 


amount should not 


the bill for the new goods 
] 


red, 


1 amount was 


to extend further credit unless 
acceptance covered the old anc 
H 


this, and said that M 


ceptance filled in 


accounts objected te 
did not wist 
for more 
e new bill, but 
H. filled in the 


Suit against H 


than the amount of th 
some disc 


300 


uss101 
> « 4 
amount at > ang 


M. for $300 on the trade acceptance 


Is the plaintiff a holder in due 


course ? 
(2) Are 
12. W. 


by deed 


H M liable ? 
conveyed 
full 


warranty, for $2,000. 


and 
land to Smitl 
covenants and 
There 


mortgage 


with 
was, at 


the time, an outstanding 
wn the property, which was not ex 
cepted from the covenants, and later 


a bill to foreclose this mortgage was 


filed Pending the foreclosure 
Smith was adjudged a_ bankrupt 


After examining the facts the trustee 


in bankruptcy filed a disclaimer for 


order was 
rejecting it 
sold under 
stranger. 


this real estate. and an 
made the 
The property 


to a 


by referee 


was later 
foreclosure 


(1) In view of Smith’s bankruptcy 

















advise, and what damage would 

you claim? 

13. A. devised to his daughter 
Mary. Blackacre farm, to his daugh- 
ter Jenny, Whiteacre 
his daughter~Rhgebe, 
farm, with the proviso that in case 
Phoebe should remain 
and should make no disposition of 
her estate by will, her share at her 
death should be equally 


unmarried, 


divided 


(Continued on page 10, col. 1) 


Laws of 1935 


(Continued from page 1) 





suant to the provisions of said act 
the date of this 


whether payable or not, 


prior t effective 


act, then 


and subsequent penalties and inter- | 


est thereon, are hereby expressly 
continued in full force and effect 
until the said taxes, penalties, and | 
nterest, have been paid. collected, | 


satisfied. 
effect 


remitted, or otherwise 
3. This shall take 
mediately. 
Signed October 25, 1935. 


act im- 


FIRST SPECIAL SESSION 
ASSEMBLY, NO. 2 


STATE OF NEW JERSEY 


INTRODUCED OCTOBER 25, 1935 
By MR. YOUNG 
(Without Reference) 

An Act to repeal an act entitled 
“An act to an act 
‘An act concerning and regulating 
the sale, purchase, and transfer of 
bills of 


amend 


motor vehicles; requiring 


entitled | 


| : . : 

| amend an act entitled ‘An act con- 
icerning and regulating the sale, 
purchase, and transfer of motor ve- 


hicles; requiring bills of sale there- 


farm, and to| for, and providing penalties for the 
Black Eddy | 


approved April 
twenty-first, one thousand nine hun- 
| dred and thirty-one, and being chap- 


violation thereof,’ 


|ter one hundred and sixty-six of 
| the laws of one thousand nine hun- 
dred and thirty-one,” approved June 


| twenty-ninth, one thousand nine 
| hundred and thirty-five, is hereby 
repealed. ; 

| 2. This act shall take effect im- 
| mediately. 


| Signed October 25, 1935. 
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sale therefor, and providing penal- | 


the violation thereof.’ 


April 


thousand nine hundred and _ thirty- 


ties for ap- 


proved twenty-first, one 


one, and being chapter one 


and sixty-six of the laws of one 


hundred | 


thousand nine hundred and _ thirty- , 


one,” approved June twenty-ninth, 


one thousand nine hundred and 


thirty-five. 
Be it 


General 


Senate and 


State 


enacted by the 


Assembly of the of 


New Jersey: 


1. An act entitled “An act to 


FOR RENT in 
30x 136 





NATIONAL DRAFTING 
COMPANY 


Map Publishers 


Specializing in Osteology and 
Muscular Charts 

Official Map of 
street and house 
tor Title Abstracts 
nation purposes, 
61 Warren St. 
NEW YORK, N. Y. 
Marshall, N. J 
tative 


N. J., county, 
number maps 
and condem- 


George Represen- 











0004 
oS 
® 
“A Complete Service 


> Oe 


25 WARREN STREET 


Barclay 





Ala tlatartatater 


to the Legal 


ROBBINS STATIONERY CO., Inc. 


Stationers, Printers and Engravers 


24-Hour Service on Corporation Outfits 


Our Representative ix Always in Your Vicinity and Will be 


« 
« 
« 
« 
4 
« 
« 
m p 
—F127—TF 12s « 
« 
< 
< 
4 
< 
Pleased to Call Upon $ 


Arbokahotatetar 


Profession’ 


\ 


NEW YORK. N. Y. 


al 


oOo 


POV 


You 


lalathatataa hb lohartantalrdads 
— 


fa 
Vy 





bvlartlatartatarttte 
oy 


QDOIGPOLY vy QQDPOEDPDPDPLI DIST 


OVUUyY QOOYYY ery 











Dictaphones 


























New and 
Rebuilt 
Bought, Sold 
and 
Exchanged 


Bookkeeping Machines 








Comptometers 












































aad S techadine th A ‘ provided that where a larger fee is and the disclaimer of the trustee a 
and S., including their interests pa = Ne Chrys ee oc Sac one we ot actions ~ 
4 prone — by we deed sreang! y sa Se ee nina ? —— Files Desks 
_ ——— Racgrligissgeim a -e shall be imposed on any corpo- (2) lf so. what action would you jf} 
“a! nahi ania a tnd for ee | | 
rty to B., the complainant. | 8 _ 
8 luded the property ¢m- | 
td in the deed t ‘the railroad “Title Searches. All Counties Covered” ‘ ° e ‘ 
| American Business Equipment Co. 
LORENZO J. ROEL ESSEX UNION TITLE SERVICE |}. 57 BRANFORD PL. NEWARK, N. J. | 
MEXICAN LAWYER aah npiesin emmiane weeaiietn 2 it Ma-3-9875 
MEXICAN CONSULATE i he Li, NEW? IN. Je j . 3 : 
BROADWAY, NEW YORK | | Multigraphs | Addine | Mimeographs 
mw Mitchell 2-0736 Established 1922 Machines 
Tel Barclay 7-4797 = ne q 














OO eee eee 


aS 


ee 





‘ 


Se 


eee 
= 


oe 


oo Mle Age ere ¥ 





i eae 










































































NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 31, 1935 








> Ten 
Attorneys’ Bar Scene, | Y. premises. One of the provisions 


' 

| of the contract was: 
| 

| “XX. agrees that he 


tion—October, 1935 


(Continued 


will give his 


personal attention to said 


, 
‘ work an 
from page 9) work and 


that he will not assign or sub-let 





among her sisters, if 
not, then 
Phoebe has 
and is anxious to s: 
who survive 
the deed. W 
marketable. If not, can any otl , elionad tat atte ani 
steps 
able? eacted V4 

14. (a) X. died intestate, leaving f $] 
as the principal asset of his estate | that should become d  % 


surviving, if sam 


their children 
r for Black Eddy X., being indebted to A., ga A 
ll. The 


ure willing to join in| ting over to A. 1 


among 
an offs 


tetiee tems neeiiaes enndieedinn os 
wuld that ma 


taken to make it mar 


be 


an unincorporated manufacturing t this assigt 
business. Y. wa 
istrator and mms 
the property 
verting it into ish, ¢ 
business, making 

over a five-yve 
« for 


claimed 


an accounting, the ne 
all net 
and that the 
be allowed 
on these or other funds of -the stat Does the 


ontends 


business 
should 


not 


that his mtsact prohibiting it ssignment 


The administrator « 
liability is 
for the inventory 


6% 


Pe ‘ 4 eiatta? 
limited to an accounting | afte \ ghts 


value of the estate, 
all 
that sum being his compensation for | |; 
the risk he undertook ot 
event, that he should be 
commissions on 


plus interest fits over! + 


im any i } tor 
illowed insur 1 the nerator ‘ 
which | 4,;1 , tiene 
have 
Which if 1 | 
rect? with G nd 
(b) Tf the 


passe 


A 


m the cor 


money 

ness, what 
(c) lf ther | ad hy n 1 vill ! 

recting th 

business, what would { nsw 


be? 


the attorney testa 
nature | \ 
follow mm a pre r and 
directing her att 
ment whicl 1 " . 
publist nd cla Mute tneboreemecd 
to be your ist will a estan 
and do you 1 lest ut ym und 
me to wit! ur Ww 
presence of the two witness vho 
saw what itter s al 
testatrix expressed her 
nodding when het ittention was 
called to the pa 
nesses whed 
presence of th th ind im 
mediately left the roon The other RR PEERS 
witness then signed 
Statutory requiremet 
16 (a> sues WK for specit 
performance of a contract to convey > 
real estate k ? 
Street. Montclair In tl leed from 
C.’s grantor there is a restriction 
“that 


estate 


dwellings cted 1 the real 
shall be kept 
from the st t lit - I contends 
that ( 
title because three years prior 
to, C 
the 


therefore, is 


Cannot rtV i 


erected a dwelling 2 feet from 


Street vurchaser 


and 4 


exposed to the hazards 


of litigation. Decide 


Assuming that No. 25 


(b) 
Street was a lot 


Bay | by Jones under ¢ 


ut of a whole 7) 


tract upon which the same restric- 


tion had been imposed and _ that 


houses had heen erected on othe 


before coming to New Jersey, where 
such cohabitation was continued; 








maintained a swimming pool, locker | Smith had never been divorce: 
rooms, equipment, etc. It organized | although Mary and Smith hag 



























































lots in that 
this 
be the 

17. 


with Y 


tract, in violation of 
would 
same d 


X. entered into a 


to construct a bul 


restriction your answer 
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second, because defendant's confes-| and maintained during the summer | separated for eight years Smitliontinued fro 
sion of guilt was received, over ob-|' months of each year swimming | been seen alive by a number os g 
jection, when the record showed that classes and employed instructors.! sons about a year and a half (a) Give tk 
the examination All residents of the city were per-| the marriage to Jones. S «ontested tral 
t nfession h tted to use t 1 on paying | annulment be granted? Ccmne Court 
re the 10c. and to join the classes on pay- 29. The Jone O. Was inclllMee to final j' 
d t and a p fficer ment $1.00 for ten lessons. T ated to do ess s In what cow 
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? ) j j a ] +1 + . + 
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ay t g expenses of | was not maintainable as ror Give the o 
i r | EE vas W tra vires a . mtested < 
r 5 r i Plaintiff affidavit 
, 134 g pool wi ) X. ( { 4igment 
it r vet floor and > g a hat is th 
d r 4 4 cker, t S tax r S€ suc hi 
t Q wl 4 r 1 dow 4 er ares 
v ; 3 dition had| <« ss weet alee 
“ p s for 4 s I anir fe P apital st 
1¢ r vé - ¥ - 
) it) ( i 4 ir t Ss 4 by the ] acti ) ~ de 
ant had nplied ra ground | Jones, Brown testified as ee ste 
‘ D lant was n a @ a at the t n maintaining the ir ' rdict ha < Vv 
\ + } + h Supr 1e ( rt! \ . gp ] vas performing ai nati i" . sil 5 . 
alit ft statute governme ntal F+9 + and € t 1 . d the ase Ww oui S 
a ; : g We 
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™ vv at are t ° Va t irgea e wit celigence Califor a He reruse reside 
il ‘ suse It had no r the con- r the trial although z A. mov 
" t ker through w h . e hie i. er. De 
é \ ' i s r\ isa 4 t x ses é the r reiator 
1g red € gr t he city of J 
27 \ S r Brown's do bus 
ee « gone 
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num 
la (a) Give the orderly steps 
8. Shel $ ‘ ; 
* S0ulg@™i contested transitory action in 
i: ne Court from the joinder 
Was in to final judgment 
Po wer In what county may the issue 
yeats & For what reasons can y 
eene a chan f venu a transi- 
> ‘ act? 

{ e procecure t« tain such 
, Draw affidavit for at- 


Sainghe attachment act 





against a non-resident 


eys’ Bar Examina- 
pr, 1935 


> r Give the orderly procedu 
. a mtested action nmencec 
afhdavit to ar including 

g rment 
a hat is th erritorial 
t 5 4 < i 

sues B. January 2, 1935 
misory note made July 1. 
t October 1, 1927 which 

















State Board of 


Tax Appeals 


Situs for Taxation. 


Arthur El 


v. City of 


Halenbeck, Trustee, 
Hoboken. 

In the matter of the application of 
Arthur Halenbeck, Trustee, 
for the the tax assess- 
the year 1934 on intangibie 


more 


Elmore 
cancellation of 


ment for 


personal property located out of the 
State, held by a non-resident trustee 


Herr & Kaufma 
A. Kaufmanr 





Appellan 
. by Willhia 
For Resp 








Weaver, President 


The City of Hoboken levied an as- 
sessment of $150,000 for taxes upon 
mtangible personal property for the 
year 10934 against Arthur Elmore 
Halenbeck, Trustee under the last will 
and testament of Phillipine Hazeltine, 


Pon } 
aeceased 




















in the matter. The appeal was dis- 


missed. 


At the hearing before this Board, | 


a motion was made by the respondent 
to dismiss the appeal upon the ground 
that “‘no appeal had been taken by the 
said Arthur Elmore Halenbeck to the 
Hudson County Board of Taxation as 
required by law, 
this Board has no jurisdiction to hear 
the pending appeal.” This 
denied for the reason that the assess- 
ment appealed to the 
Board, which Board entered a judg- 
ment dismissing the appeal. Any 
tion determination of any county 
board of taxation may be reviewed by 


notion is 
County 


was 


ac- 
or 


this Board under Section 10 of the 
County Board Act. (P. L. 1906, p 
210) 

The trust property was not part of 
the decedent's estate on the assessing 
date and was not held by the appel- 
lant as executor, but was held by him 


as trustee, henna been transferred by 


the executor to the trustee prior to the 


assessing date. It was therefore not 


the taxing district where 


at the 


assessable in 


the decedent resided time of her 


death, as Section 301 of the General 
Tax Act, as amended by P. L. 1920, 
page 561, provides that the per- 


belonging to the estate 
shall be assessed in 
the de- 


sonal property 
decedent 
district 


of any 


the taxing wherein 


cedent resided at the time of his 
death That provision applies 
only to the decedent's estate while it 
is in the hands of the executor or ad- 


ministrator as such. When it passes 
from the hands of the executor or ad- 


ger 1 


mimistrator, it 1s no lon 


the 


a part <« 
decedent's estate 


If the trust estate is taxable in this 


State, it is taxable under the pro- 
visions of Section 202 of the General 
Tax Act of 1918, P. L. 1918, page 








duch or i hy x 
848, which provides that “all property, 
real and personal, within the jurisdic- 
tion of this State, not expressly ex- 
empted by t act or excluded trom 
ts operat shall be subject to taxa- 
ti annually if ess the assets 
are vit! the risdiction this 
state, the are ts ect t axatior 
ities r statute he property as 
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4 t The only evidence produced is that 
" t { the appellant, which was taken on 
_ u deposition in the State of Massachu- 
Naving st it setts by order of the Board 
ré lev ersey until lTanuary 1 . : a me 
N Jersey until January 1 Phillipine Hazeltine died a resident 
Was re m. counters with a re der t the Citv of Hoboken. New Jersey 
Br s himself ; resid ae Pace pets 
' Sas ee eee —— and her will was duly admitted to pro 
y , 997 and ntinued to 1 1 T} 
: 1927, and continued bate on April rs, 1932. The appellant, 
se¢ resident wntil cout 1 < 7 . 
resident until suit was Arthur Elmore Halenbeck, who was 
. > _ ul named as executor and trustee there- 
5 = anti Fic ; 
ler. Decide in, qualified as such executor and un- 
relator) desiring to com- dertook the sealed of administering 
the city of J. to grant him a ¢he tr The terms of the will pro- 
; do business, obtained an vided for setting up three trusts, te 
ve writ of mandamus The wit: a trust fund of $100,000 for 
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ae oe » which A tra- e , 
s facts wae se $25,000 each for Halenbeck’s 
2) How . are the a Barbara Claire Halen- 
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cesessesseseseoosssoes 


PECL FOES 


« 


and that consequently ! 


ticn first. Section 301 of the General 
Tax Act, supra, provides 
tangible personal property 


shall be 


assessed in this State in and for the! 


taxing district where said property is 
found; that all other personal prop- 
erty (which includts intangible per- 
property) shall’ be to 
each inhabitant in 
he resides on the first day of 
October of each year; that personal 
in the possession or under 
control of a shall be 
his name as such, 
his individual assessment. 
trust property, 


assessed 


; 
Sonal 
here 


property 
the trustee 
sessed in 
The 
not being tangible and 
rot being found in the taxing district 
the City Hoboken, and the 
trustee not being an inhabitant of that 


trom 


of of 
taxing district on the assessing date, 
or never having been a resident in that 
the 
taxation in 
Hoboken. If the property were taxa- 
ble this State, it 
taxable at the residence of the trustee 


taxing district, not 


subject to 


property 
the 


was 
City of 


within would be 


Appellant claims that under the case 


of Safe Deposit and Trust Company 


of Baltimore v. Commonwealth of 
Virginia, 280 U. S. 83; 67 A. L. R 
386, the trust property is not taxable 
within the State of New Jersey. In 


that case it was held that nobody with- 


in the Commonwealth of Virginia had 


the present right of control or pos- 


session of the trust estate to receive 


the income therefrom, or to cause it to 


be physically within its borders 
Whether _ the 

from the State 

subterfuge t 


trust property 


appellant's removal 
is bona fide a mere 
taxation of the 
courts of 
prop- 
State, 


within 


or 
escape 
whether the 
this State can compel the trust 
erty to be returned to this 
the 


or 


whether property is the 


jurisdiction of the State, is unneces- 
sary for us to determine, as we find 
that the City of Hoboken had nm 
power to tax the intangible personal 
trust estate The first meritorious 
question presented becomes merely 
academic and is unnecessary to de 
cide 

The assessment is set asic d the 
tax cancelled 
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ate Board of 
Tax Appeals 


g | 


(Continued from page 11) 
divided one of the parcels into two 
tracts, four petitions 
filed in the instant 
tract is a parcel of land used by the 
school field. 

By proper stipulation, the testimony 
and exhibits presented at the hearing 
before the Board on the 
the year 1933 have been offered in evi- 
dence as the the 
appeal from the 1934 assessments, as 
though the testimony had | 
de novo. 

In the instant case, 
appellant ctaims exemption from taxa- 
4 
1918, as 
04, upon 


of appeal were 
case. The fourth 


as an athletic 


appeal tor 


part of record in 


been taken 
as ia the prior, 


tion under Section subdivision 
of the General Tax 
amended by P. L. 1931, 


the grounds that its buildings are used 


203, 
Act of 
page 
exclusively for school that 
the school is not conducted for profit, 
and that of 
* certificate 
erty, real and personal, is exempt from 


purposes, 


of 


the prop- 


by reason the form 


»f incorporation, 


taxation. In addition, the Board is 
requested to consider the athletic field 
as a separate entity and to declare it 


exempt as part of the school’s educa- 
tional equipment 

The Board filed a detailed opinion 
denying the claims for exemption 
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